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The annual meeting of the Virginia Bar Association at the 
Hot Springs July 29th, 30th and 31st, whilst not very largely 
attended was of unusual interest and we 
The Meeting of the think of distinct value. The address of 
Bar Association the president, Professor William M. Lile, 
July, 1913. upon "The Exaltation of Secondary Au- 

thority" was, as might have been expected, 
of great interest and received with the approbation its merit and 
the ability of its learned author demanded. We hope to be able 
in a later issue to comment at greater length upon this admirable 
paper. 

The discussion upon Tax Reform was led off by Hon. R. E. 
Byrd, late Speaker of the Virginia House of Delegates, and 
created much talk and some suggestions of interest. 

The subject of examinations for admission to the Bar was 
very thoroughly thrashed out and the present method received 
the endorsement of the Association. 

The annual address was delivered by the Honorable Hampton 
L. Carson, a leader of the Philadelphia Bar against the present 
popular Revision of Judicial Decisions. Needless to say the ad- 
dress was in every way worthy of the distinguished lawyer and 
was listened to with marked attention and decided pleasure. 

One of the most important features of the meeting was the 
great interest shown in "Reform in Legal Procedure." Thomas 
W. Shelton, who has the subject alike at heart and by heart, 
submitted a report which is bound to cause an advance all along 
the line. We expect under his masterly leadership to see a new 
life infused into this subject and the Association using its power 
and influence to carry out in the best and wisest way this much- 
needed reform. 

The meeting was of course marked by the delightful social 
—s 
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features which always characterize any gathering of Virginia 
lawyers and the opinion was freely expressed that the new de- 
parture in what might be termed the "curriculum," was a decided 
advance over the old system. 



There has been some question as to what constituted "doing 
business" within the meaning of the various State statutes reg- 
ulating foreign corporations. Sev- 
"Doing Business'-' by a eral decisions which have been lately 
Foreign Corporation. rendered may prove of interest. In 

Kentucky it has been held that a for- 
eign corporation merely collecting its debt against a resident of 
that State or taking a mortgage to secure it is not doing business 
within the meaning of § 571 of the Kentucky statutes, so as to 
require it to appoint an agent to accept service of process. 
(Ichenhauser Co. v. Landrum's Assignee, 155 S. W. 738.) 

In California a foreign corporation engaged in Interstate Com- 
merce is doing business within the meaning of the statute reg- 
ulating foreign corporations in that State according to the opin- 
ion of the Court of Appeals, First District, an intermediate court 
of that State, in Charlton Silk Co. v. Blume, 16 Cal. Appellate De- 
cisions 390. The plaintiff in this case "sent out travelling sales- 
men into California" who "solicited and received orders for 
merchandise and sent such orders to the plaintiff in Chicago and 
the goods so ordered were then shipped by plaintiff to its cus- 
tomers in California." Having failed to file a certified copy of 
its charter and appoint an agent for service of process, it was 
denied the right to maintain an action for debt, the attention of 
the court having been called to "no decision, State or federal, 
that holds these provisions repugnant to any constitutional in- 
hibition." 

This last pronunciamento is an important one and if it can be 
upheld : n the Federal Courts will go a long way to that much 
desired end — i. e., the regulation of foreign corporations by the 
States. 

In the case of American Ink Co. v. Riegal Sack Co., 140 N. Y. 
Supp. 107, a foreign corporation sued in New York set up two 
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counterclaims to the action; one arising out of the action sued 
on, the other on an independent transaction. The defendant had 
failed to comply with § 65 of the General Corporation Law 
(Consol. Laws 1909, ch. 23) in which it is provided that no for- 
eign corporation doing business in the State "shall maintain any 
action in this State" before obtaining a certificate of authority 
as therein provided ; and it had also failed to "comply with § 181 
(Consol. Laws 1909, ch. 60) of the Tax Law, which provides 
that a foreign corporation engaged in business in this State fail- 
ing to pay a license tax is expressly denied the process of the 
courts by these words, 'No action shall be maintained or recov- 
ery had.' " 

Gerard, J., in discussing the defense under the General Cor- 
poration Laws, said: 

"The court below correctly sustained defendant's demurrer on 
the ground that § 15 of the General Corporation Laws did 
not prevent a foreign corporation from recovering upon a 
counterclaim arising out of the transaction upon which the 
plaintiff sues on the authority of Alsing v. New England 
Quartz Co., 66'App. Div. 473, affirmed in 174 N. Y. 536 as 
this case expressly held that § 15 did not prevent a foreign 
corporation when sued from recovering on a counterclaim 
arising out of the transaction that had been made the basis 
of plaintiff's complaint." 

In discussing the provision of the Tax Law the court con- 
tinued : 

"The language of § 181 of the Tax Law has been construed 
in no case in New York, except in the Alsing case above. 
It seems to me that the words 'or recovery had' used in 
addition to the words 'no action shall be maintained' makes 
it plain that the Legislature intended that the corporation 
which had not complied with § 181 of the Tax Law should 
be entitled to obtain no relief in the courts of this State, 
either as plaintiff or defendant alleging a counterclaim, and 
this whether the counterclaim arose out of the contract on 
which plaintiff sues or not." 

New Hampshire has held very properly that a contract un- 
enforceable in New York because entered into by a foreign cor- 
poration in that State before obtaining a certificate of authority 
to do business, may be enforced in a sister State. In South Bay v 
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Merrill, 86 Atl. 351, the New Hampshire court held that since 
the New York statute simply deprives the foreign corporation 
of a remedy to enforce the contract in the State of New York 
and does not affect the validity of the contract itself, the contract 
may be enforced in any other State where jurisdiction of the 
parties can be obtained. 



In a late English case, Rex v. Sykes, April, 1913, the English 
Court of Criminal Appeals held that whilst it is the common form 

in murder cases to direct a jury 
Reasonable Doubt again, that there must be certainty "be- 
yond any reasonable doubt" a judge 
is not bound to use that phrase. If he otherwise makes the 
necessity of certainty as opposed to mere probability clear to the 
jury, he need not employ the usual formula. We think this a 
very wise and excellent decision. So much fog and uncertainty 
has been brought about the definition of a "reasonable doubt" 
that we think if a clear and unmistakable direction as to what 
degree of certainty is required to justify a conviction could be 
given nothing else ought to be required. We are too fond of 
"catch phrases" in this profession of ours anyway, and their use 
often leads far from the wise purpose for which they were first 
formulated. 



In Manchester, England, a reckless and unfortunate motor- 
car driver ran over and killed a wayfarer. The judge gave him 

three years of penal servitude, but 
The Reckless Motorist the Tribunal of Appeal reduced it to 
as a Felon. twelve months of hard labor. The 

prisoner, driving rapidly in a crowded 
thoroughfare, had adopted the common practice of "hooting" to 
persons in his way to get out of it, and had taken the risk of run- 
ning over one of them, instead of stopping. There was a slight 
suggestion as to his degree of sobriety, but since the police al- 
lowed him to drive them to the infirmary and to the police station 
immediately after the accident, no importance was attached to 
this. The view taken by the court was that, in a case like this, 
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where the offense was merely an omission to take care, and not 
a malicious act, a sentence of penal servitude was not a 
proper one. 

And yet was not such conduct that of one "devoid of every 
social duty" and if not "desperately" certainly "recklessly" bent 
on mischief. 

Strange to say, this was the first case in England in which a 
motor-car driver had been found guilty of manslaughter. 



The admirers of Marie Corelli (we suppose there are many 
amongst the legal profession, though the Editor-in-Chief cannot 

claim to be one, as he has never 
United States Decisions read any ( of her novels) will be 
as Authority in England, pleased to know that she has 

brought one of Mr. Justice Blatch- 
ford's decisions into prominence in England. Marie wrote a 
novel called "Temporal Power;" a man — or woman — named 
Gray wrote a play called "The People's King." There was such 
marked similarity between the two that Marie sued under the 
English Copyright Act of 1911 and recovered a handsome sum, 
coupled with an injunction, on account of profits, etc., etc. The 
defendant put forward two pleas, the first a legal one — want of 
originality in the plaintiff's work — and the second one of fact, 
independent production of his own sketch; but these naturally 
overlapped, and the alternative which really presented itself was 
one of mere chance coincidence on the one hand, and copying by 
the defendant on the other. There was very little English au- 
thority on the question of coincidence in copyright as applied to 
such circumstances, but the court, Mr. Justice Sargant presiding, 
quoted with approval Mr". Justice Blatchford in Daly v. Palmer, 6 
Blatchford, p. 256, in which. our Federal Court held that "it is a 
piracy if the appropriated series of events when represented on 
the stage, although performed by new and different characters us- 
ing different language, is recognized by the spectator through any 
of the senses to which the representation is addressed as conveying 
substantially the same impressions to, and exciting the same emo- 
tions in the mind in the same sequence or order." Admitting for 
the sake of argument that there was nothing very striking or origi- 
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nal in plaintiff's novel, Mr. Justice Sargant still came to the conclu- 
sion, looking at the aggregate of the similarities between it and 
the defendant's sketch, that it was quite impossible they should 
be due to mere chance coincidence, and accordingly that they 
must be due to a process of copying or appropriation by the de- 
fendant. The attempt to prove "independent creation" at the 
expense of the authoress therefore failed, and Miss Marie Corelli 
justly succeeded in vindicating through her work the enlarged 
right of property which is given to all novelists by the act. 



We have had occasion more than once to comment upon the 
serious difficulty caused by newspaper comment on cases pending 

in court. The injustice of "trial by 
The English Statute of newspaper" is often great. The bias 
Contempt by Publica- given to the public mind by exag- 
tion of Comments on gerated statements and extreme 
a Pending Case. partisanship in accounts of court 

proceedings in the daily press does 
incalculable harm to the course of justice. In England they have 
a wise and salutary statute intended to check this evil. An inter- 
esting case came up on June 2nd of the present year in Keats v. 
Connolly, etc., based upon this statute. The defendants were the 
editors and proprietors of a newspaper which had accused an in- 
firmary doctor of caning or otherwise beating convalescent chil- 
dren at the workhouse infirmary. The doctor issued a writ 
against the paper; on the very day he did so (May 24) the cur- 
rent issue of the paper contained a letter from a mother visiting 
her child at the hospital which said that the writer had witnessed 
an incident of the kind alleged against him. The paper circulated 
in a district from which jurors might be drawn, so that the prima 
facie here was a contempt — provided the publication followed 
the commencement of proceedings. Upon an application to com- 
mit, however, it was shown by affidavit that the paper had been 
printed on the previous night and fully issued to the public be- 
fore the afternoon of May 24th, when the writ issued that day 
had been served. In the circumstances the Divisional Court held 
that technically no contempt had been committed, since the pub- 
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lication was over before the writ had been served; but since the 
editor knew that a writ was threatened, they refused to give him 
costs. 

It may not be uninteresting to insert here a brief note of some 
of the decisions based upon this statute. The general rule as to 
limits of permissible newspaper comment has been laid down by 
Lord Justice Cotton in Hunt v. Clarke (58 L. J., K. B. 490, at 
p. 492) : "If any one discusses in a paper the rights of a case, 
or the evidence to be given, before the case comes on, that, in 
my opinion," said the learned Lord Justice, "would be a very 
serious attempt to interfere with the proper administration of 
justice. It is not necessary that the Court should come to the 
conclusion that a judge or a jury will be prejudiced, but if it is 
calculated to prejudice the proper trial of a cause, tlfat is a con- 
tempt." So far this rule is quite reasonable, but an extended 
meaning has been given to the words "discusses in a paper * * * 
the evidence to be given" which is very embarrassing to a news- 
paper editor; they have. been held to include the publication of 
any evidence (not contained in the report of magisterial or other 
court proceedings) which may "deprive the Court of the power 
of doing that which is the end for which it exists, namely, to ad- 
minister justice * * * with reference solely to the facts ju- 
dicially brought before it (Mr. Justice Wills in Rex v. Parke, 72 
L. J., K. B., at p. 842). The result is that a newspaper must take 
care not to print facts about an accused person which may have 
an influence on the mind of potential jurymen. The test would 
seem to be whether the facts printed, and calculated to prejudice 
a jury, are relevant to the charge or so irrelevant that they could 
not influence any reasonable person. Two recent cases illustrate 
the application of this vague and unsatisfactory rule; both came 
Lorn the Divisional Court April 23, on motions to commit news- 
paper editors. In Ex parte Baxter, the Daily Mail had devoted 
a news paragraph to the case of a woman accused of murdering 
a man, and had erroneously stated that the man had made a will 
in her favor. This statement was held to be a contempt, and a 
fine of £100 was inflicted. In a second motion relating to the 
same case The Globe was alleged to have committed contempt- by 
publishing likewise a news paragraph on the same case ; this para- 
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graph referred to a supposed duel fought by two men on the 
prisoner's account. This was held to be so irrelevant to the issue 
of murder that it could not possibly affect the mind of any jury- 
man adversely to the prisoner on the actual charge of murder, 
and the motion was dismissed. 

Would it not be possible in this country of ours to frame a 
carefully guarded law to check the injustice of newspaper com- 
ment upon a pending case ? 



A remarkable condition of affairs is shown by the report of an 
English Committee headed by Lord Mersey in which the question 

of the number of trials by jury in the county 
Trial by Jury, courts of Great Britain was discussed. In the 

year 1910 there were 36,195 actions tried in 
those courts and only 712 were tried by a jury. The average 
number of jury trials in those courts during five years was 833. 
But even more amazing is the statement that in the King's Bench 
Division during the same quinquennial period the average num- 
ber of jury trials was only 640. It is true the great bulk of the 
litigious work in Great Britain is conducted in the County Courts. 
It evidently looks as if the average subject of the Kingdom who 
had a case in court was disposed to think that the great "palla- 
dium of our liberties" could be safely dispensed with in a vast 
majority of cases. 



This committee of which Lord Mersey is chairman has made 
a valuable report upon the reform of the jury system. They 

recommend that a jury of eleven 
Reform in the Jury System may be sworn in the event of the 
in Great Britain. absence of one juryman. They 

reduce the amount of property 
which a man must possess to qualify him for jury service and 
otherwise qualify men who have hitherto been disqualified. They 
recommend the payment of all out-of-pocket expenses of all 
jurymen whether called into the box or not— a recommendation 
our own law-makers might well consider. 
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One recommendation meets with some opposition, but seems 
to us to have a good deal of merit, and this is that in all Common 
Law actions, except those affecting personal character, and ex- 
cept where the parties agree to have their disputes decided by a 
jury, the Master or Judge shall determine whether the case is 
one that requires a jury, and if so, whether by a special or com- 
mon jury. 

Of course with us jury trial in a civil case is always a matter 
of agreement and no jury need sit if neither party desires it, but 
we think there are many cases in which it might be safely left to 
the judge as to whether the case is one that requires a jury. 



